
available spectrum to the detriment of applicants and members

of the public with genuine communications needs, but also

because the Commission is required to expend considerable

resources to processing each application filed, the cost of

which is ultimately endured by the public in the form of

slower introduction of service. 44 By requiring stringent

financial criteria which force players to "put their money

where their mouth is," and by requiring licensees to meet

strict construction deadlines, the Commission may be able to

approximate auctions by bringing the serious applicants to

the table and thus assuage the idiocy that typifies the

current lottery process.

Specifically, PageNet proposes that, in order to ensure

that the entities selected for licensing will actually

construct and operate advanced paging systems, each applicant

be required to demonstrate that it has sufficient financial

resources to construct the system proposed in its

application. Each applicant should, therefore, be required

to file with its application an itemized estimate of the cost

of constructing seventy-five percent of its system during the

first three years of its license. Applicants relying on

internal financing should be required to submit independently

audited financial statements certified within one year of the

date of the application, and an independently audited balance

sheet dated no more than 60 days before the date of the

44
The allocation of unduly limited bandwidths would
produce a similar result. See supra at 15 n.31.
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application. Applicants proposing to rely on outside

financing should be required to submit a statement from the

lender indicating that the lender has examined the financial

condition of the applicant including an audited financial

statement and has determined that it will provide the

applicant with capital sufficient to build the system.

Further, PageNet proposes that the Commission implement

construction deadlines which trigger the reversion of a

license back to the pool where such deadlines are not timely

met. For example, PageNet proposes that nationwide licensees

be required to construct stations in a minimum of 75 percent

of the markets designated in the application within three

years.

As a critical component of its proposed licensing

scheme, PageNet submits that rules should be devised to

permit the rapid transfer of licenses. While PageNet's

proposed licensing scheme attempts to curtail speculation and

bring serious applicants to the table in the first instance,

PageNet also believes that the Commission must allow the

market to work once licenses are in the hands of those

applicants. For instance, if the Commission were to allocate

less than 250 kHz blocks of spectrum to all advanced paging

applicants, carriers such as PageNet and PageMart would have

to aggregate spectrum in order to provide their valuable

services. Placing conditions on transferability would thus

inhibit or preclude the rapid provision of those services to
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the public. 45 Thus, PageNet submits that there should be no

conditions on transferability in order to allow the "private

auction" to take place in the second instance as well as the

first.

D. The Commission Should Not Allocate the Spectrum
Reserved for Advanced Paging to Other Uses

Several parties not previously participating in this

proceeding request that the Commission allocate part of the

spectrum reserved for advanced paging services to other uses.

For instance, Grand Broadcasting Corporation requests that

the Commission allocate 1 MHz for two service providers, or

500 kHz for one service provider, from the 901-902, 930-931

or 940-941 MHz band for its proposed Interactive Broadcast

R d ' S ' 46a 10 erv1ce. Corporation Technology Partners urges the

Commission to provide room for control channels in the 930-

931 and 940-941 MHz frequencies for its Personal

Communications Integrator ("PCI"), which allows CT2 Plus to

share frequency with fixed microwave transmission. 47 In-

Flight Phone Corporation asks for an allocation of 500 kHz in

the 901 and 940 MHz bands to provide a live audio news,

45

46

47

Any condition which would preclude assignment of AMS
systems until after they are fully constructed would
disserve the public interest. Given the diversity to
AMS services proposed and the different infrastructures
and terminals involved, the probability that any
constructed system would have to be completely
dismantled is great.

See Comments of Grand Broadcasting.

See Comments of Corporation Technology Partners.
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information and entertainment service to customers in transit

. 1 48on a1rp anes.

Clearly, the Commission has earmarked this spectrum for

advanced paging services. 49 As Commissioner Marshall

recognized and PacTel reiterates in its Comments, this

"narrowband PCS allocation represents the future of today's

paging industry."SO In fact, PageNet submits that the 3 MHz

of spectrum allocated to narrowband paging services will not

satisfy consumer demand. A diversity of advanced paging

services have been proposed for this spectrum, each of which

satisfies a different need. The demand for, and the growth

of the extended paging market, including these services, is

not a trend of the future, but a current happening, and

exponential demand will continue in the coming decade and

beyond. Thus, this spectrum should not be allocated for any

other use.

In determining whether frequency should be allocated

for a particular service, the Commission must consider that

48

49

50

See Comments of In-Flight Phone Corporation.

See NPRM and Tentative Decision at 5696-97; see also
Amendment of Parts 2 and 33 of the Commission'S Rules to
Allocate Spectrum in the 928-931 MHz Band and to
Establish Other Rules, Policies and Procedures for One
Way Paging Stations in the Domestic Public Land Radio
Service, 89 FCC 2d 1337 (1982); One-Way Signaling in the
900 MHz Band, Docket 80-183, FCC 80-231, Notice of
Proposed Rulemaking released May 8, 1980, 45 Fed. Reg.
32013 at '8.

Comments of PacTel at 9-10 (quoting The PCS Experience
-- "A Little Touch of Harry in the Night" released
September 25, 1992).
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such an allocation results in the withdrawal of frequencies

from the general pool open to other potential users or

services. As such, the Commission must carefully weigh more

than the consequences of a specific proposal, including

whether the proposed service will increase spectrum

efficiency, add functionality and reduce costs. In other

words, before the Commission agrees to award limited and

valuable spectrum, whether through a pioneer's preference or

a spectrum allocation, it must look at a continuum and

determine exactly how the proposal serves the public. If

there is no need or demand at the cost proposed, its

innovativeness serves no purpose and if offers the public no

benefit. The record in this proceeding amply demonstrates

that this spectrum has long been earmarked for the provision

of advanced messaging services and that overwhelming demand

exists for such services. 51

None of the applicants seeking an allocation of the

spectrum designated for advanced paging services for other

uses has adequately demonstrated a demand for its service

which justifies removing valuable spectrum from the AMS pool,

nor has any indicated that no other spectrum exists which

would accommodate its service. Therefore, PageNet submits

that the 901-902, 930-931, and 940-941 MHz frequencies

should, as the Commission has proposed, be allocated to

advanced paging services.

51
See, ~, Comments of Motorola at 21; Comments of
PacTel at 9-10.

- 26 -



E. Regulatory Status

Several commenters in this proceeding offer record

support for PageNet's position that advanced paging licensees

should be permitted the flexibility to choose between private

carrier or common carrier regulation. MTel, Metrocall,

Telocator, and the National Association of Business and

Educational Radio, Inc. ("NABER") agree that the Commission

should adopt a flexible service concept, where AMS operators

are permitted to offer both common carrier and non-common

. . h . . d f . 52carrIer servIces over t eir asslgne requencles.

points out:

narrowband PCS encompasses a broad range of
potential services and the regulatory status
appropriate for one of these services may be
wholly inappropriate for another. Many
offerings, for example, have the ability to
be individually tailored to offer features
uniquely desired by a single customer, and
thus would be offered as private carriage.
At the same time, however, some advanced
messaging service providers may desire to
offer services as common carriers, either
because they wish to resell interconnected
telephone service or because they wish to
offer messaging service§3under state
tariffing arrangements.

As MTel

Several commenters, including PacTel and Arch, propose

that AMS be labeled common carriage but suggest that the

Commission preempt state regulation as it did with nationwide

52

53

See Comments of MTel at 5-6; Comments of Metrocall at
19-21; Comments of Telocator at 15; Comments of NABER at
3-5.

Comments of MTel at 6.
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paging. 54 PageNet believes that the ultimate goal of

removing advanced paging services from unnecessary regulation

is appropriate. However, PageNet submits that the Commission

may face considerable unnecessary hurdles in preempting state

common carrier regulation of these services. While, as

PacTel suggests, broad geographic regions would, in effect,

"create a service which is inherently interstate in

55nature," states will argue that there are intrastate

applications of these services which would make federal

preemption inherently suspect. The COlLuLlission simply does

not need to exercise its preemptive powers in order to

license these services if advanced paging licensees are

permitted the flexibility to choose between private carrier

or common carrier regulation.

F. Interconnection

The comments provide overwhelming support for the need

to ensure that carriers are entitled to obtain a type of

interconnection that is reasonable for a particular advanced

paging system and no less favorable than that offered by a

local exchange carrier ("LEC") to any other customer or

carrier. 56 The federally protected right to interconnection

54

55

56

Comments of PacTel at 58; Comments of Arch at 13.

Comments of PacTel at 54.

See, ~, Comments of NABER at 5, Comments of Freeman
at , 12, Comments of Telocator at 16; Comments of
Metrocall at 19.
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with the public switched telephone network enables

traditional paging providers to achieve "co-carrier" status,

creating stability in customer relations, and facilitating

business planning. The Commission's reasonable

interconnection standards have been essential to the

development of paging as a competitive telecommunications

industry, and their applicability should be extended to

advanced paging services.

PageNet wishes to reiterate here that in order to

further promote competition, interconnection rights should

not differ depending on whether an advanced paging service

provider is classified as a common carrier or a private

carrier. In terms of paging, private and common carriers

subscribe to identical services and thus warrant similar

treatment. Except for the particular frequencies on which

they operate, private carriers provide the same mobile

services, albeit to a more narrow customer base given the

current prohibition on serving individuals, in exactly the

same way and with the same equipment, as radio common

carriers.

PCPs face the same hurdles as do RCCs in obtaining

access to bottleneck facilities. They have no leverage; they

are often competitors to the LEC's own paging operations, and

they have no alternatives to the use of LEC access

facilities. However, while private carriers must obtain the

same or functionally equivalent facilities for

interconnection as RCCs, there remain in some cases
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significant differences in the cost of facilities available

to each. The fact that a radio common carrier gets a cheaper

interconnection rate puts the private carrier at a

competitive disadvantage because the private carriers' costs,

to provide an identical service are necessarily higher than

those of RCCs.

These differences in interconnection rates charged to

PCPs and RCCs constitute unreasonable discrimination under

Section 202(a) of the Communications Act, 47 U.S.C. S 202(a),

as well as under specific state statutes and regulations.

Advanced paging service providers operating as private

carriers should, therefore, be treated the same as RCCs for

purposes of the rates, terms, and conditions under which they

are permitted to interconnect.

II. THE RECORD AMPLY DEMONSTRATES THAT THE COMMISSION
FAILED TO APPLY ITS ESTABLISHED PIONEER'S
PREFERENCE CRITERIA APPROPRIATELY

In its opening comments in this proceeding, PageNet

asserted that the Commission, in making its decision

regarding the requests for pioneer's preferences filed in

this proceeding, failed to apply its established criteria. 57

Moreover, PageNet amply demonstrated that its proposed

VoiceNow service satisfies the same standard for innovation

as the service proposed by Mobile Telecommunications

Technologies Corporation ("MTel"). Finally, PageNet argued

57
See Comments of PageNet at 33-36.
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that the Commission's tentative award of a pioneer's

preference violated the Administrative Procedure Act ("APA")

because the Commission granted a preference to MTel and

denied PageNet's petition for such a preference without

conducting the requisite comparative evaluation.

Many of the comments in this proceeding lend further

support to the infirmity of the Commission's Tentative

Decision. 58 For example, BellSouth Corporation ("BellSouth")

recognizes that, based on the Tentative Decision, "there do

not appear to be any standards for the award of pioneer's

preferences.,,59 PageNet agrees that, in its Tentative

Decision, the Commission "effectively rewrote the rule,

thereby ensuring that the Tentative Decision on the various

preference requests was not even based on the general

criteria set forth in the rUle."60 As BellSouth points out,

"[t]his is hardly reasoned decisionmaking.,,61

Further, many of the commenters who filed pioneer's

preference requests in this proceeding maintain that a

tentative decision to award MTel's request, while denying

their own, if carried to a final decision, constitutes

58

59

60

61

See, ~, Comments of Arch at 15-16, Comments of
PageMart on Tentative Pioneer's Preference Decisions at
4-5; Comments of BellSouth at 1-4.

Comments of BellSouth at 1.

Id. at 9.

Id. at 10.
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62
unreasoned decisionmaking on the Commission's part.

PageNet made such an argument in its opening Comments

regarding its innovative VoiceNow service. 63 BellSouth

concurs, stating:

Against this decisional standard, the
tentative award to MTel cannot stand. MTel
has proposed a service that is functionally
equivalent to the mobile data service that is
provided today by a variety of providers.
Its multitone modulation technique is many
years old, and was developed by others. Its
use of "adaptive zoning" is merely a variant
on the technique used for registration of
cellular units. The Contention Priority
Oriented Demand Assignment ("CPODA") protocol
it proposes to use for scheduling reverse
transmissions is not new it is used in
packer satellite service -- and MTel does g~t

claim to be the inventor of this protocol.

Based on the record in this proceeding, it becomes more

and more apparent that the Commission incorrectly concluded

that PageNet's VoiceNow was not innovative because it relied

on frequency reuse, a spectrally efficient frequency

utilization scheme used in cellular but never before applied

to paging services. Moreover, as PageNet and other

commenters in this proceeding have demonstrated, the

Commission's conclusions in several regards are inconsistent

with its grant of a pioneer's preference to MTel, as the

62

63

64

See, ~, Comments of PageNet at 46-49; Comments of
PageMart at 18-20.

PageNet Comments at 46-49.

Comments of BellSouth at 17.
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multicarrier modulation for which it granted MTel a

65preference has been known for years.

In its comments in this proceeding, MTel attempts to

bolster its case for a pioneer's preference by providing

demand assessments for its nationwide NWN service. MTel

provides the first phase of a study conducted by A.D. Little.

According to MTel, the consumer study indicates that "within

5 years, demand for NWN service would be at 1,047,000 units

if coverage extended to the top-100 MSAs, and 1,260,000 units

if the coverage was extended to 300 MSAs.,,66

Although, as stated above, the Commission's criteria

for granting a pioneer's preference, as a result of the

Tentative Decision, are unclear, the Commission's Pioneer's

Preference Order indicated that demand for a particular

service would enter into the Commission's decisionmaking

process.
67

PageNet wishes to emphasize, therefore, as it did

in its Pioneer's Preference Request, that as a result of the

capacity limitations resolved by its VoiceNow service, the

number of voice pagers is projected to increase from less

than 2.5 million nationwide in 1990 to in excess of 18

million nationwide by the year 2000. 68 PageNet's own

65

66

67

68

See Comments of PageNet at 45; Comments of BellSouth at
17.

Comments of MTel at 13-14.

See Establishment of Procedures to Provide a Preference
to Applicants Proposing an Allocation for New Services,
6 FCC Rcd 3488 (1991).

See Preference Request at 12.
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experience would indicate that these estimates may be

conservative.

A comparative analysis based on the Commission's

established criteria reveals that PageNet is clearly

deserving of a pioneer's preference. By tentatively

concluding that VoiceNow is not within the class of

innovations for which a preference can be granted, the

Commission has, de facto, both changed and inconsistently

applied the rules governing the issuance of a pioneer's

preference.

CONCLUSION

The Commission must carefully weigh its options in

establishing a regulatory scheme which will allow for the

future growth and deployment of advanced paging services

throughout the country. Specifically, the Commission should

take actions that will satisfy market demand. The record in

this proceeding amply demonstrates that the Commission must

adopt nationwide and large regional licensing for narrowband

advanced paging systems, a flexible channelization scheme

which accommodates multiple bandwidths, and a licensing

mechanism that approximates auctions. This type of

regulatory scheme will further the development of advanced

paging services in response to market demand. Moreover,
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PageNet should be granted a pioneer's preference for its

innovative VoiceNow service.

Respectfully submitted,

PAGING NETWORK, INC.

REED SMITH SHAW & McCLAY
1200 18th Street, N.W.
Washington, D.C. 20036

(202) 457-8656

Its Attorneys

Dated: January 8, 1993
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